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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

COHEN, Judge: This case was commenced in response to a
noti ce of determ nation concerning collection action. The issue
for decision is whether the Internal Revenue Service (IRS)
Appeal s Ofice abused its discretion by sustaining the filing of
a Federal tax lien. Al section references are to the Internal

Revenue Code.
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FI NDI NGS OF FACT

Sone of the facts have been stipulated, and the stipul at ed
facts are incorporated in our findings by this reference.
Petitioners resided in Arizona at the tinme their petition was
filed.

Petitioners filed joint Federal inconme tax returns for 2002,
2003, and 2004 on Cctober 17, 2003, Cctober 19, 2004, and Cctober
21, 2005, respectively. For each of these 3 years, petitioners
failed to pay the bal ance of tax reported as due.

On Decenber 23, 2006, the IRS sent petitioners a Fina
Notice, Notice of Intent to Levy and Notice of Your Right to a
Hearing with respect to the 2002, 2003, and 2004 tax liabilities.
Petitioners did not submt a Form 12153, Request for a Collection
Due Process or Equival ent Hearing, in response.

On Septenber 18, 2007, the IRS sent petitioners a Notice of
Federal Tax Lien Filing and Your Right to a Hearing Under |IRC
6320 inform ng petitioners that a notice of Federal tax lien was
being filed that sane day with the |local county recorder’s
office. The recorded |ien reported outstanding anounts owed of
$17,187.49, $43,513.49, and $32,572.52 for 2002, 2003, and 2004,
respectively.

On Cctober 25, 2007, petitioners responded to the Federal
tax lien filing by submtting a conpleted Form 12153 and attached

a letter addressed to the IRS. The letter noted that petitioners
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had filed Form 1045, Application for Tentative Refund, asserting
that their 2005 Federal incone tax return “had a | arge self-

enpl oynent | oss that woul d adjust both the 2003 and 2004 tax
years filed. The business loss fromthe 2005 tax year woul d have
adj usted the 2003 and 2004 inconme tax obligations to zero,
resulting in only self-enploynent taxes.” The letter also stated
that on Septenber 7, 2007, petitioners submtted a Form 1045 to
the IRS for the third time and, even with this in process, the
lien was filed. Petitioners also represented that the office
bui | di ng where their business was | ocated caught fire on
Septenber 8, 2007, and that w thout office space they could not
operate the business. Petitioners clained that the filing of the
lien damaged their credit, resulting in their inability to | ease
of fi ce space.

The I RS acknow edged recei pt of the request for a hearing by
| etter dated Novenber 15, 2007. Subsequently, petitioners’ Form
1045 was processed, and on March 17, 2008, the IRS abated incone
taxes due frompetitioners for 2003 and 2004 to all ow net
operating | osses from 2005 that were carried back to 2003 and
2004. The underlying tax liabilities disputed in petitioners’
request for a hearing were thus resolved. Petitioners still have
out st andi ng bal ances for 2002, 2003, and 2004.

Petitioners filed an application for an extension of tine to

file their tax return for 2006, but did not file a tax return by
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t he Cctober 15, 2007, deadline. For 2007, petitioners filed an
application for extension and had until October 19, 2008, to file
their 2007 tax return.

By letter dated May 19, 2008, an IRS settlenment officer
infornmed petitioners that a face-to-face conference was schedul ed
for June 19, 2008, and that this would be their opportunity to
di scuss the reasons that they disagreed with the collection
action and/or to discuss alternatives to the collection action.
The settlenent officer’s letter noted:

For me to consider alternative collection nethods
such as an install ment agreenent or offer-in-
conprom se, you nust provide any itens |listed bel ow
In addition, you nust have filed all Federal tax
returns required to be filed.

Appeal s cannot approve an install nent agreenent or
accept an offer-in-conprom se unless all required
estimated tax paynents for the current year’s incone
tax liability have been made. If you wish to pursue
one of these alternatives during the * * * [collection
due process] hearing process, you nust arrange for the
paynment of any required estimted tax paynents.
Del i nquent estinated tax paynments can be included in an
install nent agreenent. However, the estimated tax
paynents nmust be paid in full before an offer-in-
conprom se can be accepted. Qur records indicate that
you have not nade estimated tax paynents for the
foll ow ng period(s): 2007, 2008.

The letter also explained that the settlenent officer could not
consider collection alternatives at petitioners’ hearing w thout
petitioners’ submtting the followng information within 14 days
fromthe date of the letter: (1) A conpleted collection

information statenment (Form 433-A, Collection Information
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Statenent for Wage Earners and Sel f - Enpl oyed | ndi vi dual s, and
Form 433-B, Collection Information Statenent for Businesses); (2)
a signed inconme tax return for 2006; (3) proof of estimted tax
paynments for 2007 and 2008; and (4) Form 12277, Application for
Wt hdrawal of Filed Form 668(Y), Notice of Federal Tax Lien.

On June 19, 2008, the settlement officer conducted a face-
to-face conference with Richard Schnmerman (petitioner). A letter
from Any Schnmerman was presented to the settlenment officer
authorizing petitioner to represent her during the hearing. At
the conference, the settlenent officer explained the collection
due process (CDP) procedures, petitioners’ additional judicial
rights, and wai ver provisions. Also, the settlenent officer and
petitioner discussed an installnment agreenent, the unfiled
Federal inconme tax returns for 2006 and 2007, and the procedures
for penalty abatenent and lien wthdrawal. Petitioners had not
supplied the docunents listed in the letter dated May 19, 2008,
and at the conclusion of the neeting, the settlenent officer gave
petitioners an extension to July 31, 2008, to do so. The
settlenment officer also gave petitioners the sane deadline within
which to submit a letter requesting penalty abatenent.
Petitioners were subsequently granted additional extensions, with
a final deadline of August 31, 2008, for the docunentation to be

subm tt ed.
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OPI NI ON

Section 6321 inposes a lien in favor of the United States on
all property and property rights of a taxpayer |iable for taxes
after a demand for the paynent of the taxes has been made and the
taxpayer fails to pay. The lien arises when the assessnent is
made. Sec. 6322. The IRS files a notice of Federal tax lien to
preserve priority and put other creditors on notice. See sec.
6323. Section 6320(a) requires the Secretary to send witten
notice to the taxpayer of the filing of a notice of |lien and of
the taxpayer’s right to an admnistrative hearing on the matter.

The hearing generally shall be conducted consistent with
procedures set forth in section 6330(c), (d), (e), and (g). Sec.
6320(c). At the hearing a taxpayer nay raise any relevant issue,
i ncl udi ng chall enges to the appropriateness of the collection
action and possible collection alternatives. Sec. 6330(c)(2)(A).

Foll ow ng the hearing the Appeals Ofice nmust nmake a
determ nation whether the lien filing was appropriate and is
required to consider: (1) Wether the Secretary has net the
requi renents of applicable | aw and adm nistrative procedure; (2)
the relevant issues raised by the taxpayer; and (3) whether the
proposed coll ection action appropriately bal ances the need for
efficient collection of taxes wth the taxpayer’s concerns that
the collection action be no nore intrusive than necessary. Sec.

6330(c) (3).
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Petitioners’ underlying tax liability is not in dispute;
thus the Court reviews the IRS determ nation for abuse of

di scretion. See Sego v. Comm ssioner, 114 T.C. 604, 610 (2000);

&oza v. Comm ssioner, 114 T.C. 176, 182 (2000). To establish an

abuse of discretion, the taxpayer nmust show that the decision
conplained of is arbitrary, capricious, or without sound basis in

fact or law. Ganelli v. Comm ssioner, 129 T.C 107, 111 (2007)

(citing Wodral v. Conm ssioner, 112 T.C. 19, 23 (1999)); see

Keller v. Commi ssioner, T.C Meno. 2006-166, affd. 568 F.3d 710

(9th Cr. 2009). 1In reviewng for abuse of discretion, we
generally consider only the argunents, issues, and other matters
that were raised at the CDP hearing or otherw se brought to the

attention of the IRS Appeals Ofice. danelli v. Conmm ssioner,

supra at 115; Magana v. Conmi ssioner, 118 T.C. 488, 493 (2002).

Petitioners assert that the settlenent officer abused her
di scretion by not releasing the |lien and not considering an
install ment agreenent and that the Appeals Ofice abused its
discretion by determning that the filing of the Federal tax lien
was appropri ate.

Before, during, and after the conference on June 19, 2008,
the settlenment officer informed petitioners that they needed to
submt a conpleted and signed Federal incone tax return for 2006,
anong other itens, for her to consider collection alternatives

and whether to rel ease the recorded |ien.
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At trial, petitioner testified that petitioners had not
filed their 2006 Federal inconme tax return because the office
building fire in 2007 destroyed their business records and that
they were going to different banks, vendors, and credit card
conpani es to determ ne the deductions to report on their 2006 and
2007 Federal inconme tax returns. At the June 19, 2008,
conference the settlenent officer suggested that petitioners use
the incone figures fromthe IRS tax transcript records to
conplete a 2006 tax return and then file an anended return once
they were able to conpute the appropriate deductions. Petitioner
stated at trial that “we just chose not to do that” because it
woul d have “resulted in a perjury” to file a tax return that was
not true, conplete, and accurate, and that w thout having the
figures to claimdeductions, the return would be inconplete and
i naccur at e.

Lack of access to records does not constitute reasonable
cause for failing to tinely file a tax return. Estate of

Vriniotis v. Commssioner, 79 T.C 298, 311 (1982) (taxpayers who

do not have access to their records nust nevertheless file their
tax returns tinmely using the nost accurate estinmates avail able).
| f necessary, the taxpayer may file an anmended return once the
records are avail able or when nore accurate information is

avai lable. [1d. Petitioners’ claimthat returns based on

estimates would be “perjury” has no nerit. Perjury involves
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deli berately making material false or msleading statenents while
under oath. Petitioners did not have reasonabl e cause for
failing to file their 2006 tax return. Further, it was not an
abuse of discretion for the settlenent officer to suggest that
petitioners file a 2006 tax return so that a collection
alternative and a rel ease of the recorded Federal tax lien could
be consi der ed.

In addition to failing to supply the settlement officer with
a signed tax return for 2006, petitioners did not submt the
addi ti onal requested docunentation, including collection
information statenents (Forns 433-A and 433-B) and a fornal
witten request for penalty abatenent. The settlenment officer
war ned petitioners that she could not consider their request for
an install nent agreement w thout the requested docunents. It is
not an abuse of discretion for an I RS Appeals conferee to reject
collection alternatives and sustain the proposed collection
action on the basis of the taxpayer’s failure to submt requested

financial information. Kendricks v. Conm ssioner, 124 T.C. 69,

79 (2005); see Cavazos v. Conmm ssioner, T.C Menop. 2008-257.

Accordingly, the settlenment officer did not abuse her discretion
by not considering an install nment agreenent.

In sum nothing in the record justifies a conclusion that
the settlenment officer abused her discretion, and petitioners

have not shown that the IRS Appeals Ofice’'s determnation to
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sustain the filing of the tax lien was arbitrary, capricious, or

wi t hout sound basis in fact or law. See G anelli v.

Conmi ssi oner, supra at 111.

I n reaching our decision, we have considered all argunents
made, and, to the extent not nentioned, we conclude that they are
nmoot, irrelevant, or w thout nerit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




